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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR|
NORTHERN DI VI SI ON
JACK D. RUBLE, II,
Pl ai ntiff,
V. No. 2:10 CV 24 DDN

AVERI CAN RI VER TRANSPORTATI ON
COMPANY,

Def endant .

MEMORANDUM AND ORDER

This action is before the court on the noti on of defendant Anerican

Ri ver Transportation Conpany for summary judgment. (Doc. 23.) The
parties have consented to the exercise of plenary authority by the
undersigned United States Magistrate Judge pursuant to 28 U S.C
§ 636(c). (Doc. 9.) Oral argunents were heard on June 16, 2011.

| .  BACKGROUND
On March 30, 2010, plaintiff Jack D. Ruble, Il conmenced this action
against his former enployer, defendant Anerican River Transportation
Company. (Doc. 1.) Plaintiff alleges that defendant unlawfully
term nated his enpl oynent when he attenpted to exercise his rights under
the Family and Medical Leave Act (FM.A). (Ld.) Plaintiff seeks
conpensation for his |ost wages, |ost enploynment benefits, 1iquidated

damages, attorney’s fees, costs, and reinstatenent or front pay through
his retirenent age. (ld.)

[1. MOTION FOR SUMVARY JUDGVENT
Def endant argues that it is entitled to summary judgnment because the

FMLA does not authorize leave to care for grandparents, nor does it
protect “mere visitation” of a fanmly nenber suffering from a serious
heal t h conditi on. Def endant further argues that even if plaintiff’'s
grandnot her qualified under the FMLA and even if plaintiff provided care
for his grandnother, plaintiff failed to provide adequate, tinely notice
of his need for FMLA | eave. (Doc. 23.)
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Plaintiff responds that his right to care for his grandnother was
secured by the FMLA because his grandnother cared for himas a child.
Plaintiff also responds that he tinmely notified the chief engineer, the
ship’s captain, and the personnel nanager of the seriousness of his
grandnother’s ill ness, that he needed to go care for her, and that his
grandnot her raised him (Doc. 26.)

Def endant replies that plaintiff did not actually say that his
grandnot her rai sed him Defendant also replies that plaintiff said only
that he wanted to go see his grandnother, and not that he needed to go
care for her. Defendant further replies that plaintiff did not raise his
request for FMLA leave in a tinmely manner. (Doc. 28.)

[I1. STATEMENT OF UNDI SPUTED FACTS'
On August 12, 1998, plaintiff began working for defendant as a
deckhand.? (Doc. 1 at f 4; Doc. 25 at 7 3, 6.) From August of 1998 to
Novenber of 2007, plaintiff held positions with defendant as a decki neer,

oi l er, assistant engineer, and chief engineer. (Doc. 1 at T 5; Doc. 25
at 1 7, 8.) In Novenber of 2007, defendant granted plaintiff’s request
to be denoted froma chief engineer to an assistant engineer. (Doc. 25
at 1 8.) As aresult of his new position, plaintiff changed fromworking
on the vessel Starfire to the vessel John H Mcmllian Jr. (John H).
(ILd.) The John His a “live-on” vessel, which required plaintiff to stay
aboard for 26 to 34 days at a tinme. (ld. at Y 12, 13.)

As an assi stant engineer, plaintiff’s duties included supportingthe
chi ef engineer, working with the chief engineer to avoid and to correct
any nechani cal failures, preparing and maintai ning mechani cal systens,
and perforning routine nmai ntenance whil e aboard the John H  (Ld. at 11

Def endant has adm tted sonme of these facts solely for the purpose
of its nmotion for summary judgnment, but otherwi se retained the right to
contest the facts at trial. See Doc. 29. Thus, the court will consider
these facts as adnmitted only in resolution of defendant’s notion for
summary judgment .

2Def endant oper ates, anong ot her things, |ine boat vessels, used to
hel p deliver the products of its parent conpany, Archer Daniels Mdl and
Company. (Doc. 25 at T 1.)



Case: 2:10-cv-00024-DDN Doc. #: 31 Filed: 06/29/11 Page: 3 of 15 PagelD #: 256

10, 11.) Plaintiff worked on rotating six-hour shifts with the chief
engineer. (ld. at 9 14-16.) During his shifts, plaintiff also assuned
some of the chief engineer’s duties. (ld. at  17.) The chief engineer
and the assi stant engi neer reported directly to the port engi neer, Jason
Porter. (Doc. 25 at § 18.) As port engineer, Porter was responsible for
overseei ng all engi neering aspects of defendant’s vessels and for working
with port personnel to obtain relief for engineers. (ld. at T 19.)

Def endant’s Leave Policies

Def endant maintained its Administrative and Personnel Policies in
an Qperations Manual. (ld. at § 21.) A copy of the Operations Manual
was present in electronic form on board each of defendant’s vessels,
i ncluding the John H. (Ld. at 97T 21, 24, 25.) Plaintiff received
trai ning on defendant’s policies and procedures, and was expected to know
t he policy and procedure information contained in the Operations Manual .
(ld. at 91 22, 23.)

The Operations Manual addresses requests for | eave nade under the
FMLA:

Leaves of Absence

For requests for Famly Medical Leave (FM.A), call your

Per sonnel Manager and request Fanily Medi cal Leave paperwork

wi th as nmuch advance notice as possible.

(ld. at § 26; Doc. 25-4 at 5.)

The Operations Manual also lists grounds for inmmedi ate di sm ssal,

i ncl udi ng:
For |ine boat personnel only:
Departing the vessel wi thout proper relief or authorization by

the Captain, other officer in charge, or the Personnel
Departnent will be treated as a resignation.

(Doc. 25 at § 27; Doc. 25-4 at 6.)

Events from March 29, 2008 to April 14, 2008
On March 29, 2008, plaintiff boarded the John Hto commence anot her
voyage. (Doc. 25 at 7 28; Doc. 29 at 1 1.) At that tinme, plaintiff knew
that his 90-year-old grandnother, Elma J. Ruble, was ill. (Doc. 25 at

- 3 -
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1 29.) Duetosignificant strifewithin his famly, plaintiff was raised
primarily, and for a nunber of years exclusively, by his grandnother.
(Doc. 29 at 7 2.)

Upon boardi ng the John H, plaintiff told the chief engineer that his
grandnother was ill, and that he wanted to provi de advance notice that
he m ght need to |eave the vessel. (ILd. at 19 3, 4.) Plaintiff also
told the captain of the John H, Nate Wl fe, that his grandnother was il
and that he nay need to take | eave during the voyage. (ld. at ¥ 5.)

On Thursday, April 10, 2008, plaintiff received a tel ephone cal
fromhis famly, informng himthat his grandnother had been di agnosed
with termnal cancer and was not expected to live nore than a week.
(Doc. 25 at  31; Doc. 29 at § 15.) That day, plaintiff told Wl fe that
hi s grandnother was ill and that he wanted to | eave the John H and return
honme to see his grandnother. (Doc. 25 at T 32.) Wl fe instructed
plaintiff to e-nail the Personnel Manager responsible for staffing
vessels, Mchelle Wttman. (ld. at 1 20, 32.)

Ei ther that day or the next day, plaintiff called Wttrman and told
her that his grandnother was ill, and that he needed to go see her before
she di ed because she had taken care of him (ld. at § 33; Doc. 29 at 1Y
6, 7.) Wttman then called the other assistant engi neer for the John H
Kirk Jones, at his hone in Kentucky, to see if he could relieve
plaintiff. (Doc. 25 at § 35.) Plaintiff called Wttnman agai n severa
times before finally receiving aresponse that the qui ckest a repl acenent
could be substituted was Monday, April 14, 2008. (Doc. 29 at f 8.)
Plaintiff replied that Mnday, April 14, 2008 was the l|atest he could
| eave, but that he could wait until then. (ld. at ¥ 9.)

Plaintiff al so spoke with Wl fe about his wanting to | eave the John
H, and Wlfe instructed plaintiff to call the St. Louis Port office
(Doc. 25 at T 36.) Plaintiff then spoke with Porter about wanting to
| eave the John H  (Id. at § 37.) Porter asked plaintiff if he needed
to leave the John Himediately. (ld. at § 39.) Plaintiff said that he
did not, and they agreed to discuss the situation on Mnday, April 14,
2008. (1d.) Porter told plaintiff to keep himinformed over the weekend
if the situation changed. (ld. at { 40.)
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On Saturday, April 12, 2008, plaintiff asked Wlfe if there were any
FMLA materials on the vessel. (ld. at §41.) Plaintiff and Wl fe | ooked
for FMLA materials, but did not find any. (Doc. 25 at § 41.) No such
forns were mai ntai ned aboard defendant’s vessels. (ld. at § 46.) Under
defendant’ s policies, once an enpl oyee made an FMLA | eave request to the
Per sonnel Manager or Crew Dispatcher, the necessary docunents would be
forwarded to the enpl oyee for conpletion. (ld. at § 45.)

Al so that day, plaintiff booked a flight departing fromNew Ol eans
on Monday April 14, 2008, despite not having gotten confirmation that
relief would be available to replace him Mnday. (ld. at § 48.) Over
the weekend, plaintiff did not tell Porter, Wttman, or anyone in the
Port office that he booked the flight. (ILd. at ¢ 49.) Plaintiff's
grandnot her’ s condi ti on remai ned unchanged over the weekend of April 12-
13, 2008. (ld. at T 44.)

On Monday, April 14, 2008, Porter told plaintiff that his
repl acenent, Jones, would arrive the next day. (Doc. 25 at 9 50.)
Plaintiff told Wil fe that he would not wait until the next day, that he
woul d not reschedule his flight, and that he was | eaving the John H t hat
day. (ld. at § 51; Doc. 29 at § 17.) Plaintiff said that he felt he had
gi ven def endant sufficient notice of four days to find a repl acenent, and
that his grandnot her had been di agnosed with only a week to live. (Doc.
1 29 at 16.) Plaintiff had not checked to see whether he could change
his flight to Tuesday, April 15, 2008. (Doc. 25 at § 53.) At the tine,
plaintiff’s grandnother was in stable condition at St. John’s Hospital
in Springfield, Illinois. (ld. at  52.)

Plaintiff left the John H that day, knowi ng that he did not have
aut hori zation to do so and that, as a result of his unauthorized absence,
his enpl oynent with defendant would be terminated. (ld. at Y 54, 55.)
VWhen plaintiff left, the John H was on the Mssissippi River, 50 mles
outside of the New Ol eans port. (ILd. at 1Y 56, 57.) Plaintiff was
taken to the shore on a boat, and then took a 50-mle cab ride to the
airport in New Orleans. (ld. at Y 58-59.)
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Events fromApril 14, 2008 to May 18, 2008

On April 14, 2008, plaintiff boarded a 2:00 pm flight from New
Oleans to Saint Louis, and arrived in Saint Louis late that evening.
(Doc. 25 at ¢ 60; Doc. 29 at ¢ 19.) After arriving, plaintiff’'s
girlfriend picked him up and drove him to Hannibal, Mssouri, where
plaintiff’s car was stored. (Doc. 25 at T 62; Doc. 29 at T 21.)
Plaintiff slept for four or five hours before leaving for his
grandnot her’s hospital in Springfield, Illinois. (Doc. 29 at 1Y 22, 23.)
As aresult, plaintiff did not arrive in Springfield until Tuesday, April
15, 2008. (Doc. 25 at f 61.)

Before beconming ill, plaintiff’'s grandnother |ived by herself in
Pittsfield, Illinois. (Doc. 25 at q 66.) Most of her children and
grandchil dren |ived nearby and provi ded her with care and support. (ld.

at § 67.) Her daughter, Geta Shipley, had power of attorney and
arranged for her to stay at the hospital in Springfield. (lLd. at § 68.)
Plaintiff's grandnother was admitted to St. John’s Hospital in
Springfield on March 29, 2008, and was discharged as “stable” on Apri
17, 2008. (ld. at 9 69.) At the time, the prelimnary report of her
manmogram did not show breast cancer, although the final result was
pendi ng. (Ld.) Wen she was not in the hospital, plaintiff’'s
grandnot her stayed with Shipley, who was primarily responsible for her
care. (Doc. 25 at § 70; Doc. 29 at § 25.) Plaintiff’s grandnother did
not live with plaintiff at his hone near or before her death. (ld. at
1 71.)

Plaintiff stayed by his grandnother’s side throughout her hospital
stay, providing psychol ogical support, confort, and care. (Doc. 29 at
1 24.) Plaintiff also spent al nost every day with his grandnot her while
at Shipley's house. (ld. at § 24.)

A few days after noving to Shipley’ s house, plaintiff’s grandnother
was readmitted to a different hospital. (ld. at § 26.) Plaintiff stayed
with his grandnother every day at this hospital, providing care and
support. (ILd. at 9§ 27.) Plaintiff’'s grandnother remained at the
hospital until she passed away on May 18, 2008. (Doc. 25 at 1Y 64, 67;
Doc. 29 at 11 26, 27.)
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V. MOTI ON FOR SUMMVARY JUDGVENT STANDARD

Sunmmary judgnment nust be granted when the pl eadi ngs and proffer of

evi dence denonstrate that no genuine issue of material fact exists and
that the noving party is entitled to judgnent as a matter of |law  Fed.
R Gv. P. 56(c); Celotex Corp. v. Ctrate, 477 U S. 317, 322 (1986);
Devin v. Schwan’s Hone Serv., lnc., 491 F. 3d 778, 785 (8th Cr. 2007).
The court must view the evidence in the light nost favorable to the

nonnmovi ng party and accord it the benefit of all reasonable inferences.
Devin, 491 F.3d at 785. A fact is “material” if it could affect the
ultinmate disposition of the case, and a factual dispute is “genuine” if
there is substantial evidence to support a reasonable jury verdict in
favor of the nonnoving party. Die-Cutting Diversified, Inc. v. United
Nat'|l Ins. Co., 353 F. Supp. 2d 1053, 1054-55 (E.D. M. 2004).
Initially, the noving party nust denonstrate the absence of an i ssue

for trial. Celotex, 477 U S. at 323. Once a notion is properly nade and
supported, the nonnoving party may not rest upon the allegations inits
pl eadings or in general denials of the novant’'s assertions, but nust
i nstead proffer adni ssible evidence that denonstrates a genui ne i ssue of
materi al fact. Fed. R Gv. P. 56(e); Howard v. Colunbia Pub. Sch.
Dist., 363 F.3d 797, 800 (8th Cr. 2004); Krein v. DBA Corp., 327 F.3d
723, 726 (8th Cir. 2003); Essex Ins. Co. v. Stone, No. 1:09 cv 1 SNLJ,
2010 W. 330328, at *2 (E.D. Mb. Jan. 21, 2010).

V. DI SCUSSI ON

The FMLA was enacted “to bal ance the denmands of the workplace with

the needs of families, to pronote the stability and econom ¢ security of
famlies, and to pronote national interests in preserving famly
integrity.” 29 U S C. § 2601(b)(1). Under the FMLA, an “eligible
enpl oyee” is entitled to up to 12 wor kweeks of | eave during any 12-nonth
period “to care for . . . [a] parent[] of the enployee, if such .
parent has a serious health condition.” 29 U S.C 8 2612(a)(1)(C. The
FMLA mekes it unlawful for an enployer to deny or tointerfere with these
rights, 29 U.S.C. 8§ 2615(a) (1), and to di scrim nate agai nst enpl oyees for
asserting them 29 U S. C. 8§ 2615(a)(2).
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A.  Conpl ai nt

In his conplaint, plaintiff does not specify whether he alleges an
interference claim 29 U S.C 8§ 2615(a)(1), or a retaliation claim 29
U S . C 8§ 2615(a)(2). Defendant asserts that plaintiff’s conplaint raises
only an interference claim while plaintiff argues that he raised both
an interference and a retaliation claim

A complaint nust “give the defendant fair notice of what the
plaintiff’s claimis and the grounds upon which it rests.” Tellabs, Inc.
v. Makor Issues & Rights, Ltd., 551 US. 308, 319 (2007) (internal
guotation omtted); Fed. R Cv. P. 8(a)(2). Thus, the court nmnust
exam ne the “grounds wupon which” plaintiff’'s allegations rest to

determ ne whether plaintiff raised an interference and a retaliation
claim See Huggins v. FedEx Ground Package Sys., Inc., 592 F.3d 853, 862
(8th Cr. 2010).

In his complaint, plaintiff all eges that defendant unl awful I y deni ed

his FMLA | eave request and term nated his enploynent by construing his
FMLA | eave as an unauthorized absence. (Doc. 1 at Y 17, 18.)
Plaintiff's allegations do not “fall clearly into either (a)(1)
[interference] or (a)(2) [retaliation].” Stallings v. Hussmann Corp.,
447 F.3d 1041, 1051 (8th Cr. 2006). Noting the difficulty of
classifying these clains, the Eighth Circuit has advised that “[t]he

di fference between the two clainms is that the interference claimnerely
requires proof that the enployer denied the enployee his entitlenments
under the FMLA, while the retaliation clai mrequires proof of retaliatory
intent.” 1d. Inhis conplaint, plaintiff does not allege that defendant
terni nated his enpl oynent as retaliation for taking or attenpting to take
FMLA | eave; plaintiff’'s conplaint raises no fact-based all egations that
defendant’s actions were notivated by an inpermssible retaliatory
aninmus. See id. (enployer’s intent nust be shown for retaliation claim
but not for interference clain). Thus, plaintiff’s conplaint does not
notify defendant of a possible retaliation claim See Dollar v. Smthway
Motor Xpress, Inc., --- F. Supp. 2d ----, 2011 W 1399800, at *9 (N.D
lowa 2011) (plaintiff raised only an interference claim and not a

retaliation claim where she never actually took FM.A | eave).
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Therefore, plaintiff’s conplaint nust be construed as raising only
a claimof interference with FMLA-protected rights.

B. Interference

The FMLA nakes it “unlawful for any enployer to interfere with,
restrain, or deny the exercise of or the attenpt to exercise, any right
provi ded under the [FMA].” 29 U S.C 8§ 2615(a)(1). Generally, “a
plaintiff asserting an FMLA interference claimmust establish that (1)
[plaintiff] was an eligi bl e enpl oyee, (2) the defendant was [plaintiff’s]
enpl oyer, (3) [plaintiff] was entitled to |leave under the FMA, (4)
[plaintiff] gave the defendant notice of [his] intent to take such | eave,
and (5) the defendant denied [plaintiff] an FM.A benefit (or benefits)
to which [he] was entitled.” Lopez v. St. Paul Pub. Schs., Cv. No. 10-
148 (RHK/JJK), 2011 W 13957, at *5 (D. Mnn. Jan. 4, 2011); see also
Ponder v. Verizon N., Inc., No. 4:09-Cv-1763 CAS, 2010 W 4868080, at *4
(E.D. Mb. Nov. 23, 2010); Eighth Grcuit Mddel Jury Instruction § 5.81B
(2010). The plaintiff need not establish the defendant’s intent.
Stallings, 447 F.3d at 1050.

Def endant’s grounds for summary judgnment are directed at the
substance and tineliness of plaintiff’s request for FMLA-protected | eave.

B. FM.A Leave Request

To i nvoke the benefits of the FMLA, an enpl oyee “need not invoke the
FMLA by nane.” Wernan v. Casey's Gen. Stores, 638 F.3d 984, 1000 (8th
Cr. 2011). Rather, the enployee need only “provide sufficient

informati on for an enpl oyer to reasonably determ ne whet her the FMLA may
apply to the |l eave request.” 29 CF.R § 825.303(b). “Once an enpl oyer
is put on notice that an enployee is claimng an entitlenent to FMLA
| eave, the enployer’s duties are triggered.” Parsons v. Principal Life
Ins. Co., 686 F. Supp. 2d 906, 912 (S.D. lowa 2010); Wernman, 638 F.3d
at 1000. Upon receipt of adequate and tinely notice, the enployer mnust

either authorize the FMLA | eave request or make inquiries and requests
for nedical certifications. 29 C.F.R 88 825.302(c), 825.303(b);
Parsons, 686 F. Supp. 2d at 913.
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The FMLA's notice requirenments are not onerous. Schoonover v. ADM
Corn Processing, No. 06-CVv-133-LRR, 2008 W. 282343, at *17 (N.D. |owa
Jan. 31, 2008); Rask v. Fresenius Med. Care N. Am, 509 F.3d 466, 474
(8th Cir. 2007) (noting that it is “very easy” for an enployee to give

adequate notice). “The enployer’s duties arise when the enployee
provi des enough information to put the enployer on notice that the
enpl oyee may be in need of FMLA leave.” Wernman, 638 F.3d at 1000
(enmphasi s added) (internal quotation omtted). “[T] he adequacy of an
enpl oyee’s notice requires consideration of the totality of the
circunstances, and is typically a jury question.” Mirphy v. FedEx Nat'|
LTL, Inc., 618 F.3d 893, 903 (8th Cr. 2010) (internal citation omtted);
see also Scobey v. Nucor Steel-Arkansas, 580 F.3d 781, 787 (8th Cir.
2009) (totality of the circunstances); Phillips v. Mathews, 547 F.3d 905,
909 (8th GCir. 2008) (question of fact for the jury).

1. In Loco Parentis

Under the FMLA, a “parent” includes “the biological parent of an
enpl oyee or an individual who has stood in [ oco parentis to an enpl oyee
when t he enpl oyee was a son or daughter.” 29 U S.C § 2611(7); 29 CF. R
§ 825.122(b). “Persons who are in loco parentis include those with day-
to-day responsibilities to care for and financially support a child or,
in the case of an enpl oyee, who had such responsibility for the enpl oyee
when t he enpl oyee was a child. A biological or Iegal relationshipis not
necessary.” 29 C.F.R § 825.122(c)(3).

In its reply nenorandum defendant “does not dispute that
[p]laintiff’s grandmother may have raised him as a child” and thus
gualifies as a “parent” under the FMLA for purposes of the instant notion
for summary judgnment. See (Doc. 28 at 7; Doc. 29 at T 2.) |Instead,
def endant chal | enges whet her plaintiff sufficiently informed it that his
grandnot her took care of himas a child.

When an enpl oyee seeks to i nvoke FMLA benefits based on an in | oco
parentis relationship, the enployee mnust provide his enployer wth
sufficient facts indicating that such a relationship may exist. See
Sherrod v. Phil adel phia Gas Wrks, 57 Fed. App’x 68, 72-73 (3d G r. 2003)
(“Since [the enployee] did not initially tell her enployer that her

- 10 -
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grandnot her had raised her, she failed to sufficiently explain her
reasons for the needed |leave so as to allow the enployer to deternine
that her request was covered by the FM.A ”); Abousaidi v. WMittress
D scounters Corp., No. 1:05Cv1142 (JCC), 2005 W. 3797366, at *2 (E. D. Va.
Dec. 8, 2005). O herwi se, the enployer could not know that the

enpl oyee’s | eave may be secured by the FMLA. See Wernman, 638 F.3d at
1000 (the enployer’'s duties do not arise until the enployee gives
sufficient information to show that he nay be in need of FM.A | eave).

The parties dispute the statenments by which plaintiff inforned
defendant of his relationship with his grandnother. Plaintiff contends
that he informed the chief engineer of “the reason for his close
connection with his grandnother,” and that he told Wttman and Wl fe
“facts that showed his grandnother was in |oco parentis to him” (Doc.
29, Ruble Aff. at Y 3, 7.) Defendant argues that plaintiff’s affidavit
cannot be used to create a genuine issue of material fact because it is
contradi cted by his prior deposition testinony.

In his deposition, plaintiff testified to his conversation with the
chi ef engineer, WII| Brown, upon boarding the John H

[ QUESTI QN : When did you speak to M. Brown?

[ ANSVEER] : Five minutes after getting on the boat.

[ QUESTI QN : What did you say to M. Brown and what did he
say to you?

[ ANSVER] : I —1 don't renmenber what he said to nme, but
I told him that | just got a call from
famly; that my grandnother was sick, and
that if it wound up being sonmething | was

going to have to go hone.
[ QUESTI ON : D d you say anything nore than that?
[ ANSVER] : No.

(Doc. 25-2, Ruble Dep. at 63.) Plaintiff's deposition testinony
i ndi cates that he made no nmention of his close relationship with his
grandnot her. Therefore, plaintiff’'s deposition testinony is contradicted
by his affidavit, and cannot be used to create issues of fact in
opposition of summary judgnent. Cty of St. Joseph, Mp. v. Sw. Bell.
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Tel ., 439 F. 3d 468, 475-76 (8th Cr. 2006); Brehmer v. Xcel Energy, Inc.,
Cv. No. 06-3294 (JNE/JJG, 2008 W. 3166265, at *10 n.2 (D. M nn. 2008).

In his deposition, plaintiff alsotestifiedto his conversationwth
W ttman:

[ QUESTI ON : Do you recal | specifically anything el se that
was di scussed during the conversati on you had
on the evening of April 20th wth M.

Wttman?

[ ANSVEER] : That, basically, | told her what | knew about
my grandnother, and |’ msure | said sonet hing
about, you know, | need to get home to ny
grandnma; ny grandma took care of nme, you
know, | love her, yadda yadda yadda. | —
|"ve got to get to see ny grandma. | want to
see her before she goes. | want to see her

when she’s in her right mnd.

(Doc. 25-2, Ruble Dep. at 16-17) (enphasis added). This testinony does
not directly contradict plaintiff’s affidavit so as to preclude its
consi derati on. Gty of St. Joseph, 439 F.3d at 476 (“[When the
affiant’s affidavit does not actually contradict his earlier testinony,

the district court should not strike the affidavit fromthe record.”).
Thus, factual disputes exist regarding the information provided by
plaintiff concerning his relationship with his grandnother. Plaintiff's
deposition testinony—that he told Wttnman that his grandnother “took care
of [hin],” along with plaintiff's affidavit testinmony—that he told
Wttman and Wl fe “facts that showed his grandnother was in | oco parentis
to him” nmay have inforned defendant of plaintiff’s close relationship
with his grandnother, such that plaintiff’s | eave request may have been
protected by the FM.A See Dillon v. Maryland-Nat’'l Capital Park &
Pl anni ng Commin, 382 F. Supp. 2d 777, 787-89 (D. M. 2005) (enployee’s
statenents concerning her relationship with her grandnother created

factual issue as to whether she sufficiently inforned her enpl oyer that
her | eave may be protected by the FM.A).

2. “To Care For”

“The FMLA does not protect nere visitation” of those famly nenbers
protected by the FMA. Brehner, 2008 W. 3166265, at *9. Rat her, the

- 12 -
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enpl oyee nust request |eave “to care for” those close famly nmenbers.
29 U.S.C. § 2612(a)(1)(C. The regulations define “to care for” broadly,

so as to “include[] providing psychol ogical confort and reassurance
which would be beneficial to a . . . parent with a serious health
condition who is receiving inpatient . . . care.” 29 CFR 8

825.124(a); Fioto v. Manhattan Wods Golf Enters., LLC 270 F. Supp. 2d
401, 406 (S.D.N. Y. 2003), aff’'d 123 Fed. App'x 26 (2d Cr. 2005).

Def endant does not chal |l enge that plaintiff nay have provi ded “care
for” his grandnother, as protected by the FM.A (Doc. 28 at 7, 8.)
Rat her, defendant argues that plaintiff failed to give notice that he
needed to provide care for his grandnother, and instead stated only that
he wanted to visit his grandnother before she passed away.

Def endant argues that plaintiff's deposition testinony, in which
plaintiff testified that he repeatedly said he needed and wanted “to see”
hi s grandnot her because she was going to pass away soon, did not provide
notice that he needed to | eave to care for his grandnother. See Doc. 25-
2, Ruble Dep. at 15-17. Faced with simlar statenents, courts have found
the enployee's statenents sufficient to avoid summary judgnent. See
Begiri v. Nelco, Inc., Gvil Action No. 3:05-CVv-803-H, 2007 W. 1652022,
at *3 (WD. Ky. June 4, 2007) (enployee’'s statenent that his nother was

“sick in the hospital” and that he wanted “to go and see her” created
sufficient disputed fact so as to preclude sunmary judgnent); Plum ey v.
S. Container, Inc., No. 00-140-P-C, 2001 W 1188469, at *9-10 (D. M.
Cct. 9, 2001) (enployee's statenments of “there’s problenms with my dad.

I"mgoing to see hinf and that the enpl oyee “was going to Boston to see
[his] father who had a serious illness and was hospitalized” created a
factual issue regarding the sufficiency of the enpl oyee’s notice).
Plaintiff's statements nmay have been sufficient to trigger
defendant’ s duti es under the FMLA. Plaintiff was not required to provide
all the details necessary to show he was entitled to FMLA | eave; he was
required only to provide information sufficient to informdefendant that
he may be entitled to FMLA |l eave. Phillips, 547 F.3d at 909. Further,
that Wlfe hel ped plaintiff search for FMLA fornms while on the John H
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whi ch m ght al so suggest that defendant was aware that plaintiff’ s | eave
request mght be secured by the FMLA 3

Thus, factual disputes exist concerning the substance of his FM.A
| eave, specifically, whether plaintiff provided defendant with sufficient
information to indicate his close relationship with his grandnother and
that he needed to leave to care for her. See Megonnell v. Infotech
Solutions, Inc., Cvil Action No. 1:07-cv-02339, 2009 W. 3857451, at *6
(MD. Pa. Nov. 18, 2009) (sunmmary judgment inappropriate where “the

parties dispute[d] the precise content of the notice given . . . and
whet her [the enpl oyer] was given sufficient information to alert hi mthat
[the plaintiff] was requesting leave that would fall wunder the
protections of the FMLA").

Therefore, summary judgnment is not appropriate on these grounds.

3. Timeliness

To invoke the benefits of the FMLA, an enpl oyee nmust tinmely notify
hi s enpl oyer of his need for FMLA leave. 29 C F. R § 825.302(a). |If the
need is foreseeable, the enployee nust give notice at |east 30 days
before taking FMLA | eave, or “as soon as practicable” if 30 days notice
is not practicable. 1d. |If the need is unforeseeable, notice must be
given to the enployer “as soon as practicable under the facts and
ci rcunstances of the particular case.” 29 CF.R 8§ 825.303(a). Barring
extraordi nary circunstances, “as soon as practicable” nmeans that notice
must be given within one or two working days of |earning of the need for
| eave. Phillips, 547 F.3d at 909; 29 CF. R § 825.302(b).

On April 10, 2008, plaintiff initially notified defendant of his
need for FMLA |l eave. (Doc. 25 at § 35.) This was the same day on which
he | earned he needed to leave. (ld. at § 31; Doc. 29 at T 15.) When he
was told that the quickest a replacenment could be substituted would be
Monday, April 14, 2008, plaintiff replied that he could wait until then,
but that Monday was the latest he could stay. (Doc. 29 at 1 8, 9.)

3The parties di sagree about this event in sone respects, but appear
to agree generally that plaintiff clainms that Wl fe hel ped hi ml ook for
FMLA materials that day. (Doc. 25 at T 41.)

- 14 -
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Therefore, sufficient facts support plaintiff’s contention that he
gave defendant tinmely notice of his need for FMLA | eave so as to avoid
sumary judgnent .

D. Non-Discrimnatory Reason for Termination
“An enpl oyee who requests FM.A | eave has no greater protection
agai nst term nation for reasons unrelated to the FMLA t han she did before

taking the leave.” Estrada v. Cypress Sem conducter (M nnesota) Inc.,
616 F.3d 866, 871 (8th Cir. 2010). “[Where an enployer’s reason for
dismssal is insufficiently related to FMLA | eave, the reason will not

support the enployee's recovery.” Stallings, 447 F.3d at 1051. Thus,
for exanple, an enployee’s failure to conmply with her enployer’s call-in
policy during FMLA | eave was a pernissible ground for ternination. Bacon
V. Hennepin Cnty. Med. Gr., 550 F.3d 711, 716 (8th G r. 2008).

Def endant has not identified a reason for term nati on not connected

with plaintiff’s FM.A | eave. Whil e defendant’s absence policy is
unequi vocal that “[d]eparting the vessel wthout proper relief or
aut hori zati on by the Captain, other officer in charge, or the Personnel
Departnment will be treated as a resignation,” plaintiff contends that he
shoul d have been granted FMLA | eave and thus, his absence woul d not have
been treated as unauthori zed.

Therefore, plaintiff’s unauthorized absence fromthe vessel is not
i ndependent from his alleged FMLA |eave request or from defendant’s
all eged interference with plaintiff’s FM.A rights.

VI. CONCLUSI ON
For the reasons set forth above,
IT IS HEREBY ORDERED that the notion of defendant American River
Transportation Conpany for sunmmary judgnent (Doc. 23) is hereby denied.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on June 29, 2011.



